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Plaintiff, ). OPPOSITION TO DEFENDANT’S
_ . ) SPECIAL MOTION TO STRIKE
.-V .} COMPLAINT -
) .
CITY OF BURBANK; DENNIS A, BARLOW;) ,
AND DOES | THROUGH 25, INCLUSIVE. '} Date: . October 6, 2009- -
- : L ) - Time: 8:30 a.m,
Defendants. § Dept.: 40
% Complaint Filed: July 28, 2009
) As'signed to: Department 40
) .
) .
)

- TOALL PARTIES AND THEIR RESPECIIVE COUNSEL OF RECORD:
Plaintiff CHRISTOPHER LEE DUNN respectfully submits the following Memorandum of
Points and Authorities in Opposition to CITY OF BURBANK and DENKIS A, BARLOW’s Special
Motion to Strike the Complaint pursuant to Code of Civil Procedure § 425.16.
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

The instant motion pits the Defendant’s right to disseminate private information to the media
against Mr. Dunn’s constitutional rights of privac-y._

Plaintiff concedes that the Complaint was inartihl[y'p]eaded It should prc;periv contain no
reference to Penal Code § 832.7, as Plajntisf agrées that no private right of action ux1sts L‘mdﬂl that
particular statute. Nevertheless, the first cause of action in the complamt is for violation of article 1,
section 1, of the California Constitution - not Penal Code § 832.7. 'Ihe Privacy Initiative in artic]c I,
section 1, creales a right of action for i invasion of privacy against private as well as government

entities. Hill v, National Collegiate Athl,etlc Assn, (1994) 7 Cal. 4th 1, 20, Itis cqualiy well settled

that emiployees have a right of privacy in their employment records, People v. Mooc (2001) 26
Cal4th 1216, 1220, For reasons discussed at length below, then, P]amtiff maintains that sufficient

evidence exists to support & cause of action under the California Constitution such that the within

‘motion should properly be denied,

The defamation cacse of action is similarly actionable. As described helow, Defendant
Barlow made fulse, unprivileged statements to the press which charged Plaintiff Dunn with the
commission of a criie, among other untrue things. No immunity exists and, therefore, the case
should propetly proc,eed on the merits, not be determined by dispositive motion at this ear ly stage in
the proceedings. '

Lastly, Plaintiff coﬁcedes that the cause of action for i injunctive relief may more properly
have be:.n pleaded as a rcmedv instead of a separate cause of action. This practice, however, is

common in C.,ahforma and should not provids the basis for an anti- SLAPP motion under ary

_elrcumstances,

Therefore, and for reasons more fully explained in detai| below, Plaintiff respectfully
maintains that sufficient evidence oxists to support ezach and every cause of action in the complaint

such that Defendant’s special motion to strike should properly be denied.

' Plaintiff respectfully requests that he be allowed to correct this error and file an amended
pleading omitting Penal Code § 832.7

OPPOSITION TO SPECIAL MOTION TO .STRIKE
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evidence that would, il proved, support a judgment in the plaintiff's favor.” Mann v, Quality Old

II. THE INSTANT LAWSUIT IS NOT BARRED _
BY CALIFORNIA’S ANTE-SLAPP STATUTE
Code of Civil Procedure § 425.16 (hereinafier the “anti-g] APP statute”) provides that “g

cause of aclion against a person arising from any act of that person in furtherance of the person’s
right of petition or free speech... in connection with a public issue shall be subject to a special motion
to strike, unless the court determines that there is a probabi lity that the plaintiff wil] ﬁl‘CV”diI on the
claim.” Navellier v, Sletten (2002) 29 Ca. 4™ 82, 87-38,

The statute thus establishes 2 two-part test for én'ai}'.zing anti-SLAPP motions. In the first
part of the test, the moving party must “make a threshold showing the challenged caﬁse of action
arises from an act in furtherance of the right of petition or fiee speech.” AF, Brown Electrical
Contracior, Ing, V. Rhino Electric Supply (2006) 137 Ca, .App. 4% 1118 at 1124, -

For the second “prung” of the analysis, the burden of proof shifts to the non-moving party to
show a mere probability of prevailing on the elaim, J4. "o turther clarify, “the court considers

whether the plaintiff has made a prima facie showing of facts bé,sed‘ on competent admissible

Time Service, Inc. (2004) 120 Cal App 4™90, 105. A claim nust “lack even minimal merit” to

fail this part of the test, Navallier, suprq at 89 (Emphasis added). The plaintiff “is not required ‘to

prove the specified claim to the tria] court;’ rather, so not as to deprive the plaintiﬂ; of a jury trial, the
appropriate inquiry is whe(her the plaintiff has stated and substantiated g legally sufficient
claim” Mé_lm, supra at 105, (Emphasis added.)

As more [i ﬁlly discussed below, the moving party has failed to make a threshold showing as

of privacy and defamation claims to “subsfalxtiate a legally sufficient claim” as set forth in Mang,
supra. Therefore, and for reasons more fully set forth below, Plaintiff respectfully requests that this
Court deny the relief requested in the moving papers. |

W

i
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‘A, The Challenged Causes of Action Do Not Arise Out of an Act in Furtherance of the
A2 nllse UL o1 an Actin Furtherance of the
. Right of Petition or Free Speech

Speech is subject to the anti-SLAPP statute if it falls into any of the following categories:
“(1) any written or orai statement or writing made before a legislative, executive or judicial

proceeding, or any other official proceeding authorized by law; (2) any wrilten or oral statement or

‘writing made in connection with an issue under consideration or review bya lcgislaﬁve_:, executive,

or jﬁdi«:ial bfidy, or any other official proceeding authorized by law; (3) any written or oral statement
ur writing made in a place open to the publi¢ or a public forum in connection with-an issue of public
interest; (4) or any other conduct in furtherance of the exercise of the constitutional right of petition
or the comutuunnal right of free speech in connection with a public issue or and issue of pubftc
interest.” Code of Civil Procedure § 425, 16(e). _

The “specch™ which Dcfendant claims iy protected — a 21 ~page termination letier and
“Brady™ letter thai the Defendant leaked to the media — clearly does not fall under the first category.
Termination reports and news reports are not “legislative, executive or Judicial proceeding{s]” by any '.
stretch of the imagination. |

With respect to the second-category, the “speech” which Defendant cimmb 1s subject to the

anti-SLAPP statute was not made “in connection with” a lawsuit, The 2 l-pa.ge termination letter

was completed on July 17, 2008, long before any lawsuit was filed in this matter. While Plaintiff
concedes that commumcatmns preparatory to or in anticipation of the br:ngmg of an action or other
official proceeding are entitled 1o the protection of the anti- SLAPP statuie (see Dove Audio. Inc. N

Rosenfeld, Mever & Susman (1996) 47 Cal. App. 4th 777, 784), the 21-page termination letter was

not writlen in anticipation of litigation, nor have Defendants made any such claim, Thus, the

“speech” at issue is not proiected under Section 425.1 6(e)(2).

The third category protects “any written or oral statoment or writing made in a place open to
the public or a public forum in connection with an issue of public mtc,rest " Leaking the “Brftdy”
letter and-21-page termination notice to the press, without referencing the press release or any other
explanation or source information, is simply not a “written of aral statement or writing made in a

place open to the public ora public forum.” Nor can such a subterfuge, lacking source information,

QPPOSITION O SPECIAL MOTION TO STRIKE
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reference to the press rele;ctse, Or any context or cxplaﬁation for the leak, constitute a “written or oral -
statement or writing . . . in connection with an issue of public mtcrest " As such, the anti-SLAPP
statute has not been invoked under the third ¢ ‘prong” of the analysis. _

Lastly, the fourth “catch-all” category, requires the “speech” to be in “furtherance of the
exercise of the constitutional right of petition or the constitutional right of free speech in connection
with a public issue or and issue of public interest.” For reasons cxplained immediately abave, the

disclosure of the documents was not made “in connection with an issue of public miercst »

 Moreover, the act of providing the documents to the media cannot be conduct in the furtherance oi

free speech rights or petition because there is no right of free speech as to the dlssemmatmn of

private documents, See Pioneer Electronics (USA), Inc. v. Superior Court (2007) 40 C‘.aI.4lh 360.

Therefore, Defendant has not made the threshold showing that the challenged causes of
action ag:_isé in the furtherance of free speech under the anti-SLAPP statute. For this reason, albne,
Defendant’s motion should properly be denied.

B. PlaintifPs Evidence Subst: tiates s Legally Sufficient Claimg

if the Court tinds that the Defendant has made the threshold showing the challengcd cause of

action arises from an act in furtherance of free speech (which Plaintiff does not, by any means,
concede), the burden shifts 1o the Plaintiff to show that “there is a probability that the plaintiff will
prevail on the claim.” Code of Civil Procedure § 425.16(b)(1), ‘““At this second step of the
anti-SLAPP inquiry, the required prubability thet [the plaintiff] will prevail need not be high, The
California S‘upreme Court has somcnmes suggested that suits sabject to being stricken at step two
are those that "lack even minimal merit," Navelhcr, supra at 708, (Emphasis added).

 “[Tlhe Privacy Iniiiative in article I, section 1 of the California Cansti tution creates a ri ght of

action against private as well ag government entities” (Hill v, Nationa] Collepiate Athletic Assn

(1994) 7 Lal. 4th 1, 20), and * ‘protects the individual's reasonabie expectation of privacy against a

serious invasion.” Pugrta v. Superior Court (2008) 158 Cal. App.dth 1242, 1250. Tt is also well

scttled that a California employee maintains a right of privacy in his or her employment records. /4.

at 1250, (See also Garstung v. Suverior Court (1995) 39 Cal.App.4th 526, 533)
i

OPPOSITION TO SPECIAL MOTION TO STRIKE
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In Pioneer Electronics (USA). Inc. v, Superior Court (2007) 40 Cal.4th 560, the California

Supreme Court announced an analytical framework for evaluating claims of invasion of privacy
undcr the California Consttution. Initially, the claimant must possess a "legally protected privacy
interest." Sccond, the claimant must have a reasonable expectation of privacy under the particular
circumsténces. Finally, the invasion of privacy must be serious in nature, scope, and actual or
potential impuct. (Pioneer, supra, 40 Cal 4l at pp. 370-371)
| 1. - Officer Dunn hﬁs a Legally Protected Privacy Interest in His
Employment Records
It is well settled that peace officers have a privacy interest in their employment records, (See,

People v. Mooc (2001) 26 Cal. 4th 1216, 1220 (statutory scheme recognizes a peace officer's

“legitimate expectation of privacy in his or her personnel records™); BRV. Inc. v, Superioy Court
(2006) 143 Cal App.4th 742, 756 (“Ip]ubliv employees have 2 legally prébected interest in their

personnel files™); San DIEL—IO Trolley. Inc. v, Superior Court (2001) 87 Cal.App.4th 1083, 1097

(“personnel records ... are within the scope of the protectton prowdeé by the state and fcdera]

- Constitutions™); Garstang v. Superior Court » Stipra at 533 {“where the communmanons were

tendered under & guaranty of conﬁdcntlality they are thus manifestly within the Constitution's
protected area of privacy. ™. The Umted States Bupreme Court has also held that the con stitutional
right (o privacy protecis 1nd1v1duais from government disclosure of personal information, Whalep v.
Roe (197’7) 429 U.8. 589, 599-600.

Under a long line of cases, then, employees such as Plaintiff Dunn have a legally protected

privacy interest in their personnel records, Therefore, the first part of the Pioneer Flectronicg
analysis has been satisfied. '
2. Officer Dunn’s Expectations of Privacy with Respect to His Personnel
File is Reasonable Under the Circumstances
Our Supreme Court has tecently explained that “in order fo establish a reasonable expectation
of privacy, the plaintiff ‘must have conducted himself or herself in a manner consistent with an
uctual expectation of privacy, i.e., he or she must not have manifesied _by his or her conduct a

voluntary consent to the invasive actions of defendant.’ (Citations.)” Sheehan v. San Francisco

QPPOSITION TO SPECIAL MOTION TO STRIKE
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4§crs, Ltd, (2009) 45 Cal. 4th 992, 1000. Here, there is no inlerence that Plaintiff Phmn consented
to any disclosure of his personne] ﬁ.Ie or the records contained therein, Dunn has thus satisfied the
“consent” element of the analysis,

“A ‘rcasonable’ expectation of privacy is an-objective enﬁtlément. founded-on broadly based
and wid.e}y aceepted community norms.” Hill, supra at p. 37, The “community norms” in this case,
as set forth in the above line of cases beginning with People v. Muaog, support a conchzsioh that a
right of privacy exists in an employee’s employment records and pefs_ommi file. This is undisputed
in the moving papets, and weighs substantially in favor of Plaintiff Dunn,

- Furthermore, “generalized differences between public and private action may affect privacy
rights differently in different contexts, - “[T}f & public or private entity controls access to g
vitally n-eceésary item, it may have a corrcspondingly greater impact on the privacy rig.hts‘ of
those with whom it deals,” Hil], Supra al p. 39. (Emphasis added.) In the present case, then,
because the Defendant (a govefnmcntai entity) was the custodian of both the 21-page termination
letter and the Brady letter, the disclosure of same has a “correspondingly greater impact” on Dunn's
privacy rights. o .

Lastly, in issues concerning the “ixlvaﬁ ve conduct of government agencies rather than
private, voluntary Orgauizations?” the government has the “burden of establishing that there were no
less intrusive means of accomplishing its legitimate o.bjecti\?es.” Sheehan, supra at p. 1002. Here,
there were certainly less intrisive means to combat Plaintiffs press release than disclosing the 21-
page termination letier and the Brady letter, A simply denial would have sufficed. And, more
importantly, Defendant City of Burbank has the burden of establishing that it could use no “less .
inrusive means,” which it has failed entirely to do in the moving papers.

' Thercfore, the second “prong” of the Pioneer Electronies analysis has been satisfied.
3 Defendants’ Privacy Ihvasian is Serious in Nafure, Scope, and Actual or
Potential Impact |

The governmental disclosure of an employee’s personnei records is serious in nature, $Cope,

and actual or potential impact, as set forth in the above line of cases beginning with People v, Mooc.

Moreaver, the 21-page termination letter detajls an investigation where accusations weie made that

QPPOSITION TQ SPECTAL MOTION TQ STRIKFE
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is incorporated herein by this reference. Furthermore, a Burbank PT) Sergeant submitted g cornplaint

Plaimtiff “tipped off’ an informant and theteby compromised an investigation. Clearly the
unwarranted diselosurc of this information is serious in nature, scope, and actual or potential impact,

Deftndant, however, argues that it was entitled to releasc Plaintiff's 21-page Termination

Letter and other material under an exception provided by Penal Code §832.7(d). Section 832.7(q)

allows the release of certain information from an officer’s file 1o correct certain false statements
made by the officer or his representative. However, Subscction (d) is very precise and limited in

application. It states;

- the peace or custodial officer's cmployer unless the false staterment was published by an
established medivm of communication, such as television, radio, ora ncwspaper. Disclosure
of factual information by the employing agency pursuant to this subdivision is limited
to facts contained in the officer's personnel file concerning the disciplinary investigation

Section 832.7(d) does not apply in the casc at bar for several reasons. First, neither Pluintiff
nor his agents “publicly lmade] a statement he or she [Jmew] to be false concerning the investigation
or the imposition of disciplinary action.” (See Dunn Declaration 113) The only statement released to
the press prior to Defendants’ release of Plaintiff's 21-page Termination Letter and other materials,
was a press releage (“Pfess Release”) (a cépy of which is attached as Exhibit “A” to (iresen |
Declaration),

And it can not really be disputed that Plaintiff Dusn believed that his statements were frue,
Objectively, documentary evidence supports this cénclu-s‘io’n. First, The Primary witness against
Dunn submitted an 8 page letter immediétely i."oﬂow%’ng ber relcase from custody stating that she was
coerced into falsely testifying against Dunn in exchange for her release, among other things. A true

and correet copy of this letter is filed conditionally under seal herewith, marked as Txhibit “E," and

that his supervisors were atiempting to coerce and intimidais him into lying to investigators about
facts and circumstances pertaining 0 Dunn. A truc and correct copy of this memorandum is alsq

QPPOSITION 1'0 SPECIAL MOTION TO STRIKFE
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filed conditionally under seal herewith, marlked as Exhibit “F, " and is incorporated herein by this

| reference.

This evidence not only substantiated Dunn’s claims of bias and impropef behavior, but is
arguably evidence of the commission of various crhn.es by several Burhank police officers. At the
very "ieast, this evidence is sufficient ’cd support the conclusion that Dunn honestly believed that the |
facts set forth in the press release were true.

Further, Defendants have not identified in the MOVing papers even one single fact in the press

release concerning an investigation or disciplinary action that they contend Plaintiff Dunn knew to be
false. Absent such falci'ts, Plaintiff ang the Cdurt are Icft to guess which statement(s} were found (o be
objectionable by Defendant. This is a fatél flaw in the moving Papers, and may not be cured in the
reply, | |

Even if onc assumes, arguendo, that the Press Release did contain 3 false statement
concerning an investigation or disciplinary hearing, Defendants wuuld_no.t have been allowed under
Section‘832,7(d) 1o release Plaintiff’s il 21-page Termination Letter. Under Section 832.7(d), the
release allowod is “Bmited to facts ceﬁtained in the officer's pei-sbnnei file coﬁcémiug the |
disciplinary investigaiion or irmposition of disciplinary action that specifieally refute the false
Statements made pﬁblic.” (Emphasis added.)

Defendants excesded the bounds of Section 832.7(d) when they released the full Zl-page
Termination Letter because that letter contained much more than “facts . ., conccmiﬁg [any]
disciplinary. nvestigation or . |, discipi-inéry action” that would refute the undisclosed and unknown
statements in the .Prcss Release which Defendant did not describe in the moving papers,

Defendants responded to » Onie-page statement with a 21- page dissertation which, at the end,
admits that Dunn’s reputation as a result of the investigation has heen irreparably harmed,
Defendants then placed this information into the hands of the media, knowing full well the effect it
would have on the Plaintifr

Furthermore, the 21 -page Tmmi'r_mtion Letter does not contain “facts,” Rather, it contains

conclusions and justifications for fiting Plaintiff, along with a summation of alleged grounds for the

OPPOSITION TO SPECIAL MQTION TO STRIKE
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Justify their actions, Plajmiff respe.ctfully maititains that such onc-sided conclusions should not
properly be deemed by this Court to be “facts” as the term is used in Section 832.7(d).

Therefore, the third and final “prong” of the analysis described in Pigneer Eleewronies hag

been satisfied, such that the motion should properly be denjed.

) Plaintiff’s Evidence Substantiates His Claim

As morc fully described above, the Privacy Initiative in article I, scetion 1 of the California
Constitution creates a right of action {or invasioh of privacy against private aswell as government

entitics, il supre at 20. (See also Duerto, supra at 1250, and Pigneer Elecironigs, supra at 370-

371.) Ttis equally well settled that employees have a right of privacy in their employment records,

People-v. Moge, supra at 1220, .

Tt is undisputed that Defendant disclosed Plaintiff Dunn’s private employment records to at
least one mm11ber of the press (Declaration of Carol Humiston, 13-6), thereby viglaij ng Plaintiff’s |
teasunable expectation of privacy. |

Therefore, and for Teasons more fully described above, Plamtifl respectfully maintaing that _

there exists the requisite probability that Plaintifl will prevail on hig claim as required under Coge of
Civil Procedire § 425.16(b)1), as set forth gbove. Based thereon, Plaintiff respectfully maintaing
that the within anti-SLAPP motion should properly be dem‘_(:d. , '

. The Instant Lawsuit Is Neot Barred by Californi

’s Anti-SLAPP Statute
As set forth above, a length, Code of Civil Procedure § 425.16 creates a two-part test for

analyzing anti-SLAPP motions, Defendants, however, and as more fully described abové, have
failed in the moving papers to establish the necessary elements to support either “prong” of the two-
part test. Therefore, Plainti[l respectfully requests that this Court deny the anti-SLAPP motion filed
by Defendant and allgw this case to properly proceed on the merits, |

I |

i

/!

i

/
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HI. THE EVIDENCE SUPPORTS A CAUSE OF ACTION FOR SLANDER

“Slander is a false and unprivileged publication, otally uttered, and also communications by

{l tadio or any mechanice] or other means which: (1) Charges any person with erime, or with havin g

been indicted, convicled, or punished for crime; (2) Imputes in him the present existence of an
infectious, contagious, or loathsome discase; (3) Tends directly o injure him in respect to his office,
profession, trade or business, either by Imputing to him general disqualification in those respects
which the office or other occupation peculiarly requites, or by imputing something with reference to
his office, profession, trade, or business that has 4 natural tendency to lessen its Pprofits; (4) Imputes
to him impotence or a want of chastity; o (5} Which, by natural consequence, causes actual
damage.” Civil Code § 46. (Emphasis added.)

A. The Publication Was Halse
Aatedubircation Was False
On July 17, 2009, the Burbank Leader published the following statement made by Defendant

Barlow, “This lawsuit is ap abuse of the j udicial system by a former officer who was terminated a
year ago for egregious miscondyct which led the District Attorney 1o declure that he had obstructed
Jjustice and compromised a criminal narcotics investigation,” (Humiston Decl., Bxhibit «3 "} The.
implication is clear. Because Nunn was allegedly terminated for “egregious mz'sconduct,” the
District Attorney was beside himself and “declared” that Plaintiff had obstructed justice, etc,

The truc facts, however, were that Dunn’é “termination” did not “lead the District Altorney™
to declare anything, How could it? The Brady Letter was issued on May 9, 2608, well before Dunn

was terminated in July, 2008,

first element of the Slander analysis.

B. The Publication Was Unprivileged

In the moving Papers, Defendants argue that the publication is protected under the “fajr

comment or opinion privilege,” The “fair comment or opinion privilege,” howe ver, provides only

that “statements of opinion concerning public officials are tecognized as privileged against claims of
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libel.” Young v. County of Marin (1987) 195 Cal. App. 3d 863, 872. (Emphasis added.) This ig
problematic for the moving party for two reasons, '
First, Plaintiff Dunn is not a public official. While Plaintiff concedes that police officers

have routinely been held to be “public officials” for the purposes of defamation actions {See, e.z.

'Gomes v. Fried (1982) 136 Cal. App. 3d 924, 933), it is undisputed that Plaintiff Dumn s nor a

police officer, and has not heen police officer since July, 2008. At the time the press release wag
issued in July, 2009, Plaintiff was simpij; a.private citizen who expressed his discontent with his
employer for what he honestly believed to be a discriminatory tcnninaﬁon. For this reason, alone,
the publication was unprivileged,

And even agsuming that this Court concludes that Plaintiff was a public official (which
Plaintiff does not concede), no privilege exists so lung as “actual malice” (knowledge of Talsity or
reckless disregard for the truth) is shown. See New York Times Co. v. Sullivan (1964) 376 U S.
254.

| Clearly, Burlow ei_.l;her kﬁew, or in the exercise of reasonable dili gence should have known,
that the Brady Letter predated Plaintiff’s termination, and therefore could not have “led the District
Attorney 1o declare that (Dunn) had obstructed justicc and compromised an ... investigation. ™
Barlow also knew, or in the exercise of reasunable diii'génce‘ should have known, that the Brady
Lefcer should “not be used as a basis for a personnel action,” and he should not have implied that the
DA personally investigated and reached any conclusion about Dunn’s alleged conduct, Therefore,

sufficient evidence exists of “actual malice” to survive the within anti-SLAPP motion - even if the

Court concludes that Plaintiff is 5 “public official ”

C. The Publication Was Defamatory

Under Civil Code § 46, a statemenl is defametory if it “[c]harges any person with having
been iﬁdictcd, convicted, or punished for crime” or “[{Jends directly to injure hirm in respect 1o hfs
olfice, profession, trade or business,” among other things. ‘
i |
i
i
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In the present case, Barlow stated that “This fawsuit is an abuse of the judicial system by a
formet officer who was terminated a vear ago for e’gregidus miscﬁnd uct which led the District
Aﬁorm:_y to declare that he had obstructed justice and compromised a criminal narcotics’
vestigation.” (Humiston Decl., Exhibit #3.

This statement appears fo charge Plaintiff with “having been indicted, conthed or punished
for a crime” of “obstruction of i justm and “compromising & criminal narcotics investi gation”
nexther of which is true, as is undisputed that Plainti[F was never charged with any crime, of any
kind, ever. Further, ths Statement is certainly i lnj‘UTIOUS to Plaintiff’s hopes for a futurc career jn law
enforcement.  Defendant has conceded the i injurious nature of the allegations in the termination
letter itself, so it cannot be disputed.

Therefore, Plaintiff respectfully maintains that the publication was defamatory such that.
Defendant’s anti-SLAPP motion should properly be denicd,

IV, THE RE, '

Injunctive relief is a remedy which is derivative of the other causes of action. Because
Plaintiff has stated a valid elaim for an invasion of privacy and for defamation, Plaintiff rcspeotfully
maintains that this remedy should remain intact - however inartfully pleaded.

Y. DEFENDANT’S CLAIM OF IMMUNITY MUST FAIL

A. Government Code §821.6 Docs Not Apply

Itis well settled that the immunity set forth in Section 821.6 “protect(s) public employees

from liability only for malicious prosecution” actions. Sullivan v. County of Los Angeles (1974) 12

Cal. 3d 710, 719-720. “Our narrow interpretation of section 821.6's immmlity, confining its reach
to malicious presecution actions, finds corroboration in another governmental tmmunity provision,

section 820.4 discussed ebove.” ., at p.721. (See also Garcia v. City of Merced (2008) U.S. Dist

LEXIS 2135, approving of the Sullivan ruling: “Section 821.6 Immunity is generally perceived ag

prosecutorial immunity and immunity from malicious prasecution. Kavfetz v. State of California

(1987) 156 Cal.App.3d 491; accord Citizens Capital Corp v, Spohn (1982) 133 Cal. App.3d 887.)

Decause this case is not for malicious prosecution, Government Code § 821.6 is inapplicable

and should properly be disregarded by this Court,
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B, Defenidant’s Cases Are Bistinguishable

The cases cited by Defendant are all distinguishable from the case at ba, Kim v, Walker
(1989) 208 Cal. App. 3d 375, relied upon by Defendants, is inapplicab}e because “all of Kim's
allegations of defamation . . . took place either during communications with parole agents or during
Judicial proceedings, ot other official proceedings authorized by law,” Kim, supra, at p, 381, In
contrast, Plaintiff’s pemojmel records were disseminated to the press in this case, not to the Court.

In Citizens Capital Corp. v. Spohin (1982) 133 Cal.ApdeSS? (also relied upon by

Defendunts), the cmu*‘t.bascci its holding entirely on the Supreme Courl’s opinion in Kilgorc v.
Younger (1982) 30 Cal.3d 770. Therc is na metition of §821.6 in Kilgore, supra, nor is there any
reference in cither case o disclosure of confidential information to the press. Moreover, Citizens
Capital Corp. is no longcr_good law, as it has been superseded by statute (Govemment Code §
821.6). (See Clarke v. Upton, 2008 U.S. Dist. LEXIS 38206.) Thus, Citizens Capital Corp, supra,
should propetly bc disregarded by this Coust. '

Defendants also rely oa Cappucgio. Ing, v. Harmon (1989) 208 Cal. App. 3&1496, in whic}{
a state fish and game investigator was found to have immunity for making slatements to the press.
What Defendants left out of their moving papers, however, is that the plamtiffs “were foun& guilty
by the Monterey County Superior Court of 592 violations of former Fish and Game Cade section
8011," and that the statements to the press were made after the guilty verdict. Jd,, atp. 1498, In
enforcing Section 821.6 and finding immunity, .the Court held that the statements made by the '_
warden were in furtherance of the prosecution by Monterrey County, such that the Capuccio action
was really one for malicious prosecution, /4., at-pp. 1500-1502.

Because there was no prosceution in this case, Cappugeig, Ing, v. Harmon is factually

inapposite to the case at bar and should properly he disregarded by this Court.
'C. Civil Code §47¢ b} Does Not Apply to Statements Made to the Press

Defendants argue that they are immune from lability for their actions under the litigétion
privilege found in Califomia Civil Code §47(b). However, in Rothman v, Jackson (1996) 49
Cal. App.4th 1134, the court held that statements made by an attorney to the press are not protected

by the litigation privilege in Civil Code $47(b). The court explained:
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“The defendants have suggested no way in which the purposes of the litigation privilege
are furthered by extending it to press conferences and press releases. Lawyers are not
prevented from the most zealnus advocacy for their clients by a wholesale rule which
precludes (he privileged vilification of opposents on the public stage--in this case, ona worlg -
stage, Such a rule does not stop lawyers from Insisting in public that their clients are
innocent of charges made by opponents. Indeed, under the policy choice that is implicit in
the litigation privilege, no inhibitions are imposed upon the rhetoric an altorney may use in
official court papers, pleadings and arguments. However, . . . aitorneys who wish to [itigate
their cases in the press do so al their own risk—that is to say, protected by the First
Amendment to the United States Constitution and all principles which protect spesch and
expression generally, but without the mantle of an absolute immunity.” Rothman v, Jackson
(1596) 48 Cal. App.4th 1134, 1148-1149. ‘

Thus, Plaintiff respectfully maintaiys that Defendants’ conduct is not protected by Civil Code

§47(b).

. Government Cude Sections 818.8 and 822.2 are Indipplicable
ety $20,0 400 oLd.s dr¢ Inapplicable

Defondants also claim immunity under Government Code sections 818.8 and 822.2.
However, these sections only provide immunity for certain types of fraud and deeeit of a financia
vature, not present in the case at bar. (See, e.g. Adkins v. State {1996) 50 Cal. App.4th 1802; Tur v,

City of Los Angeles (1996) 51 Cal.App. 4th 897; Michael J. v. Los Angeles County Dept, of

Adoptions (1988) 201 Cal.App.3d 859.) For this reason alone, the disputed Sections are inapplicable

to the case at bar. _

Furthermore, Defendant admits that the Govermment Code sections 818.8 and §22.2
immuniticy are inapplicablé if Defendants actions were commitied with malice. (Motion to Strike,
p.9, line 2) As more fully described above, Barlow cither kmew, or in the exsrcise of reasonable
difigence should have known, that the Brady Letter predated I’laintiffs termination, and therefore
could not have “led the District Attorney to declare that {Dunn) had obstructed justic.e and
compromised an ... mnvestigation.” Barlow also knew, or in the exercise of reasohable dili gence
should have known, that the Brady Letter should “not be uged as 2 basis for a ﬁersonnel action,” and
he should not have implied that the DA personally investigated and reached ahy conclusien aboyt
Dunn’y all_éged conduct. Therefore, sufficient evidence exists of “actual malice” to survive the
within anti-SLAPP motion - even if the Court concludes that Plainti({is a “public official,”

Therefore, Plaintiff respectfu_lly maintains ihat the immunifies as set forth in Government
Code sections 818.8 and 822.2 are inapplicable to the case at bar.

/7
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For the foregoing reasons,

VL._CONCLUSION

Plaintiff respectfully maintains that sufficient evidence exists to

support each and every cause of action set forth in the Complaint, Therefore, and for reasons fully

set forth in detail above, Plaintiff 1espectfully maintains that Defendant’s anti-SLAPP motion is

entirely without merit and respectiully requests that the relief requested in the moving papers be

denied,
Respectfully submitted.

Dated: September 25,2009

-LAW OFFI C/L*;S OF RHEUBAN & GRESEN
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S,,//.FOSEPH LEVY ¥ \q_,«g >
Attomf s .‘EPr Plaintiff, Christopher Dund ‘
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